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A. Identifying the Problem 

The following chapters are the result of experiences within the European-funded H2020 

project I-Media-Cities1, which created online e-environments where heritage films were 

collected and made available for viewing and reuse. 

 

Reusing cultural heritage films in European research projects brings with it several challenges, 

not in the least the entire issue of clearing the copyright that might exist on this heritage 

content. In the example of I-Media-Cities, the rights for most of the films, used within the 

project, are not held by the archives that participated to the project. Almost all film archives 

in the world are merely keepers and guardians of the films in their collection, which means 

that they would have to ask permission for such reuse from the actual holders of those rights 

first, before they could proceed. Since in the case of films, there are multiple rights’ holders 

(see point B), this naturally becomes a very time-consuming and expensive process, which 

would be helped greatly by a legal solution that would allow heritage films, or any heritage 

content, to be automatically cleared for reuse for research purposes, regardless of the 

copyright status.  

 

Not complying to the legal regulations and rules regarding copyright, would of course not be 

an option, as the archive could not only be held accountable for breaking European law and 

could therefore face serious repercussions, such as lawsuits and having to pay damages. 

Maybe even more damaging would be the enormous loss of credibility, which is vital for public 

institutions that pride themselves on their reliability and good governance. Film archives are 

not usually commercial players, but publicly funded institutions that have to abide by the laws 

of their country.  On top of this, with the new Directive on copyright in the digital single 

market, which came to force on June 7, 2019, the commission has made it abundantly clear 

that internet platforms, such as I-Media-Cities, will be held accountable for the films their 

members upload. If an archive were to upload content that is copyright-protected without the 

permission of the rights’ holders, this could have severe ramifications for the central platform 

itself, even though its purpose is not the commercialization of the actual films. The latter was 

also one of the main reasons why the platform chose not to allow the general public to upload 

films and photographs. Projects such as I-Media-Cities have to operate on trust in the 
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professionalism and good governance of the content-contributing memory institutions.  

 

To detail the rights’ clearing process and the efforts it takes, this paper will run through the 

different steps undertaken by the I-Media-Cities partners: it will provide an overview of the 

current relevant legal situation, talk briefly about the legal and contractual risks, run through 

the due diligence that needed to be undertaken by the partners for the project, explain the 

solutions and best practices the partners developed to deal with the current copyright issues, 

and provide specific European projects that can provide further information.  

 

B. Studying the problem: The Legal situation copyright for cultural heritage films 

 

Before detailing the legal aspects in this chapter, it is important to know that, even though 
European copyright law is harmonized to a large extend, EU legislation does allow for some 
differences on the level of the member state. Therefore, some information contained here, 
might be slightly different.  A very useful overview and extremely clear explanation on all 
aspects of the copyright laws, including issues such as rights, permissions and legislative 
exceptions, can be found on the website www.copyrightuser.org.   
 
 In a very general sense the copyright situation for films can be summarized as follows: 
 

 On a first level, if the copyright status of a film has been determined, there are four 

main statuses for films: ‘In copyright’, ‘No copyright’, ‘In Public Domain’, and ‘Orphan 

Work’.  

 On a second level, the first two (In copyright and No copyright) can have further 

restrictions or regulations which slightly alter the status, such as ‘In copyright, 

educational use permitted’ or ‘No copyright, contractual restrictions’. The regulations 

and restrictions of the main copyright level still apply, except for the exception that is 

defined in the second level. For example, the film is in copyright, but can be used freely 

for educational purposes.  

 Copyright is a set of ‘exclusive’ rights, giving creators the right to control the use of 

their work and the ability to earn from it. The term ‘exclusive’ in copyright law means 

that the copyright owner has the right to exclude others from using his or her work 

without first getting permission. 

 Copyright on a work of art usually lasts for about 70 years after the death of the creator 

of the work, which is considered the original owner of the copyright.  

 For film, there are 4 contributors which are considered the creators: the main director, 

the writer of the dialogue, the writer of the screenplay, and the writer of the original 

soundtrack. All four have to be dead for at least 70 years. 

 Copyright can be bought, sold, inherited or transferred and therefore someone other 

than the original creator may hold the copyright in a work. 

http://www.copyrightuser.org/


 If the copyright status of a work of art expires, the work of art becomes public domain, 

which means that you can re-use that work for free, without the need to ask 

permission from anyone.  

 If the copyright owner(s) of a film are either unknown or cannot be located, the film is 

referred to as an ‘orphan work’. A work will only qualify as an orphan work after a 

‘diligent search’ has been carried out and it is established that the owner of the 

copyright cannot be identified or, if identified, cannot be located. 

The EU copyright legislation is a set of eleven directives and two regulations, which harmonize 

essential rights of authors and of performers, producers and broadcasters. The following is a 

list of some relevant references to current regulations that provide the full picture on all 

copyright issues. For the full overview, please consult the copyright legislation page of the 

European Union: https://ec.europa.eu/digital-single-market/en/eu-copyright-legislation 

 

 Directive on copyright in the digital Single market: 

https://eur-lex.europa.eu/eli/dir/2019/790/oj 

 Directive on the term of protection of copyright and certain related rights: https://eur-

lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32011L0077 

 The Orphan works directive:  

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:32012L0028 

 

 

C. Stakeholders of The Copyright Clearance Process  

 
There are several stakeholders that have a role to play in the copyright clearing process. 
The following is a list of the most important ones, and the interest they bring to the table: 

 

Stakeholder Interest  

Creator  Wish to protect their Intellectual Property.  

 Are for fair use, free speech, and artistic freedom to innovate 
and create new content.  

 Well-known artists are probably negatively affected by internet 
piracy, whereas less popular artists might profit.  

 

Consumer  Do not like to be restricted in their usage, advocate fair use, 
free speech, privacy, and do not like new regulations and laws 

 Do not like to be treated as criminals.  
 

Archives  Privacy and fair use concern them.  

 Do not wish to enforce current copyright law and are against 
excessive technological and legal control. 

 Wish to open up their collections for different types of reuse. 

https://ec.europa.eu/digital-single-market/en/eu-copyright-legislation
https://eur-lex.europa.eu/eli/dir/2019/790/oj
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Creactive 
Industry 

 Wish to protect Intellectual Property.  

 Desire government regulation 

 Affected negatively by internet piracy. Fight with technological 
(DRM) and legal solutions (lawsuits).  

 Wish to enforce current copyright law. 

Government/ 
Policy makers 

 Have to balance various requirements such as piracy, privacy, 
fair use & copyright on a political, regulatory level.  

 Represent to a certain extent all stakeholders.  

 Enforcement of copyright related laws is the result of the 
power exercised by the various stakeholders. 

 

Digital 
enablers 

 Have to balance various interests both of content providers 
(copyright protection) and those of users (fair use, privacy).  

 Not directly affected by internet piracy.  

 Try to find market-driven solutions, instead of government 
regulations, by taking into account the concerns of both the 
content industry and users.  

 

Public Interest 
Groups 

 Wish to preserve privacy, free speech, fair use, and artist 
freedom.  

 Are not negatively affected by internet piracy.  

 Are against government regulations and combat technology 
solutions restricting users and threatening user rights.  

 Do not wish to enforce current copyright law. 
 

Collecting 
Society 

 Wish to protect Intellectual Property.  

 Are negatively affected by internet piracy (e.g., loss of royalties 
due to illegal streaming). 

 
When seeking a solution to the specific copyright problem that a project encounters, it is 
important to go through a list of stakeholders to see how the issue can be resolved on the 
short and long term.  

 

 

D. Solving the Problem: Diligent search and copyright clearance 

When discussing how to resolve the problem defined in chapter A, the film archives of the 
I-Media-Cities project decided on the following action plan: 
 
Step 1: Diligent search: Determining, Confirming or Updating Copyright status 

 

In order to determine the correct copyright status, all archives performed the necessary 

diligent searches in line with the legal requirements at place in their own countries.  On a 

general level these diligent searches are similar across all film archives. They can be 

summarized as follows (be advised that some differences might exist based on specific 



national requirements): 

 

 Trace the original rights’ holders: Are the original main director, dialogue writer, script 

writer and music composer known? 

 

 If they cannot be identified or located, after a diligent search through the 

necessary official sources (identified on a national level), the work can be 

considered ‘Orphan’. Proof of the entire diligent search process will then have 

to be presented to the national IPO office, who will do a check, and determine 

whether the orphan status is ratified. After their approval, in a last step, the 

work has to be registered in the European Orphan Works Database of the 

EUIPO2. 

 

 Determine whether the original rights’ holders are dead or alive. If they are dead, 

determine when they died.  

 

 If all 4 original rights’ holders are death at least 70 years, the work receives the 

status ‘Public Domain’. 

 If at least one of the rights’ holders has not been dead for at least 70 years, the 

work is ‘In Copyright’. Often this step also includes determining whether the 

rights of any of the original rights’ holders have been transferred to others.  

 

Step 2: Determining Accessibility  

 

Once the correct copyright status was found and attached to the metadata file of the film, 

it was necessary to determine if and how the film could be uploaded to the I-Media-Cities 

platform, to be reused for research purposes.   

 

 For the content with a Public Domain and EU Orphan Work status, this was rather easy, 

as they could be uploaded to the I-Media-Cities, and could be immediately made 

available for viewing and reuse to both the public and the password-protected 

research portal.  

 For the content items that were determined to have an ‘In Copyright’-status, the 

archives had to made contractual agreements with the copyrights’ owners. These 

contracts had to stipulate that the content can be used for non-commercial research 
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purposes on an online platform such as I-Media-Cities. Depending on the specifics of 

the contract, there were provisions for: 

o Region where the content item could be viewed and interacted with. 

o Whether the content item could be accessed only in a password-protected 

environment, or could also be accessed on an open public portal. 

o The resolution size of the content file that could be accessed. 

o Whether a watermark would have to be added to the content item when it 

would be made available. 

o Whether the content item could be downloaded.  

 

Some important points to remember during the copyright determination process 

 

The following is a list of some specific points to take into account, based upon the 

experiences of individual film archives during their clearance work: 

 

 Not all claims are valid 

Sometimes you will come across films for which a person or an institution claims to have 

the rights. However, after some research, this turns out to be a false claim. It is vitally 

important not only to check out the provenance, but also to see if the claim is backed up 

by written proof. This happens more than one would suspect. 

 Performing due diligence takes time  

Going through the entire due diligence process takes about a day per film, especially if it 

pertains to orphan works. Especially as films have four original rights’ holders. Take this 

time into consideration when you are planning your project. 

 Contracts with rights’ holders should not be project specific 

As it does take some time to go through the entire rights research process, it is a good 

idea, when possible, to make agreements with rights’ holders that cover all types of non-

commercial, online environments and projects, so that the process does not have to be 

repeated over and over again.  

 In copyright does not mean they cannot be accessed by the general public 

Often an explanation to rights’ holders about what the project is trying to achieve will 

generate a positive response from them. As they understand that having research 

performed on these films is beneficial to understanding history and the film itself, they 

often do not have a problem with making the film available for access by the general 

public. Don’t simply go for reuse, but ask for reuse by general public as well. 

 



 Have courage. 

Copyright laws are not perfect and create a lot of additional uncertainties. Especially the 

exceptions. It is important to have courage as an archive when sharing collections online. 

As long as there is no blanket exception for research, archives will have to display some 

courage in opening up their collections.   

 

E. EU funded projects addressing copyright clearance  

 

The following is a list of the most important EU-funded projects that have been set up to 

deal with a portion of the copyright process. They can hold valuable information for 

projects seeking help: 

 

 ARROW: is a tool to facilitate rights information management in digitisation projects 

involving text and image based works. Arrow infrastructure allows streamlining the 

process of identification of authors, publishers and other rightholders of a work, 

including whether it is orphan, in or out of copyright or if it is still commercially 

available. 

 ARDITO: To fill the gap in the digital content value network (CVN) and connect online contents 

to rights information, by building a complementary digital rights data network (RDN). 

https://www.ardito-project.eu/ 

 ENDOW: (Enhancing Access to 20th Century Cultural Heritage through Distributed 

Orphan Works clearance) is EU-funded project which aims at facilitating the process of 

rights clearance for European cultural institutions engaged in digitisation of materials 

contained in their collections. EnDOW aims at designing, implementing and testing a 

system for determining the “orphan work” status of library, archive and museum 

material, according to the requirements of the European Directive on orphan works. 

http://diligentsearch.eu/ 

  

 

The content of this paper is distributed under a CC-BY 3.0 licence, meaning that you can share, 

remix, alter, and build upon Copyright User content for any purpose, as long as you credit the 

author of the content. 
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